
IN THE FEDERAL SHARIAT COURT 
(Revisional Jurisdiction) 

PRESENT 

MR.JUSTICE CH.EJAZ YOUSAF. 

CRIMINAL REVISION No.16/Q OF 1997. 
CRIMINAL REVISION NO.I7/Q OF 1997. 

1. Muhammad 
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Que t t"a 

Qasim son of Alam 
of Meconghy Road, 
and 
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The State 
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For .the State 

Date of judgment 
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Petitioners. 

Respondent 

Mr.Zahid MU4eem Ansari, 
Advocate. 

Mr.Noor Muhammad Achakzui, 
Addl:Advocate ·General. 

26.8.1997 and 3.9.1997 

~8.10.1997 

25.~.1999. 



Cr.Rev.No.l6/Q of 1997-­
Cr . Rev.No.17/Q of 1997 

-2-

,JUDGMENT 

CH . EJAi YOUSAF,J.- I intend to dispose of 

criminal revision' No . 16/Q of 1997 filed by Muhammad Qasim 

son of Al~m and ~~iminal revision No.17/Q of 1997 filed 

,by Haji Amanullah son of lIaji Habibullah by this judgment 

,as both have ariSerl out of the judgment dated 26.8.1997 

lond 3.9. 1997 passed by Judicial Magistrate-II~ Quetta 
I ' I ' 
'and Additional Sessions- Judge-III Quett.,respectively. 
i 
! i I ... I 

'The petitioners namely Muhammad Qasim and ' Haji Amanullah 
i 
I ' 

I 
Istood trial before Judicial Magistrate-III/MFC Quetta 
I ' , 
I 
i 
~nder Article 4 of 'the Prohibition(Enforcement ot Hadd) Order , 
I I 

~979 . The prosecution at the trial,initially produced three 
: ! .' ' 

~i tnesses namely P.ILI Syed Abdul Jabbar,P.H.2 Muha_mmad Sharif 
I , 

and P .Ii. 3 Abdul Rauf Ivl1ereafter, the prosecution evidence 
I 

I , 
! 

was closed by the trial co urt vide order dated 15.3.1997. 

Thereafter the petitioners were examined under section 
, , 
i -
! 
~42 as well as 340(2) Cr.P . C. They also produced three 

witnesses namely D.H.l Muhammad Sadiq,D.W.2 Ghulam Muhammad 

and D.H.3 Saifullah, in their defence . Record reveals that 

in the meantime on 28.1.1997 an a~plication under section 

540 Cr.P . C was moved by Prosecuting Inspector on behalf 

bf the State IVhE'reby permisSion was sought to examine 
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As hra fu l lah Ka kar,AC/SDM,though his name was not mention ecl 

in column No.6 of the challan Ex.P/3-A. The aforementione d 

application was allowed on the same da y but he could not 

appear thus th~ prose cution evidence was cl6sed vide 

order dated 15.3.1997. Thereafter, the case was adjourned 

to 20 .3 .1997 for· recording the statement of the petltioneis . 

Record reveals that a fte r r e cording the statemen~ of 

the petitioners as well as the defence witnesses, cas e 

was adjQurned to 28.3.1997 for arguments of the 

learned counselsfor the parites but it"could- not be heard 

due t o s ome o the r rea s on. On 24.5.1997, however, 

anotller applica tion under sec ti on 54 0 Cr.P.C. ~as 

. 
moved by the Prosecuting In spec to r before the trial court 

on behalf of the Sta t e where in "it was pra yed that si ll ce 

Mr.Asllrafullah Kakar , AC/S DM was a material witness and he 

hac! r ec orded the confessional statement of petiti oner 

Muhammad Qasim,therefore, lIe ma y be re-summoned. The 

application was all owed vide order dated 27.5.1997 and 

stateme nt of the s a id witness was re co r ded on 7. 8. 1997 

I,hereafter, the le ar. ne d trial court, after taking on record . 

t ile writt en ar gu ment s of th e le ar ne d counsel fbr the 

. pe t i ti oners pron oun.ced t he i mpugned j udgmen t. Al>peal s 

filed against the sa me by t he pe tit ione r s were also 
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dismissed by the learned Additional Sessions Judge-III 

Quetta vide order dated 3.9.1997. 

2. I have heard Mr.Zahid Muqeem Ansari , Advocate, 

lea rned counsel for the petitioners and Mr.Noor Muhammad-

Achakzai,Additional.Advocate General Bal£chistan 

" 
appearing for the State and have alsc, peru'sed the" entire 

record with their help . 

3. It has been inter alia, contended by 

Mr.Zahid Muqeem Ansari Advocate, learned counsel for 

the petitioners,that P.w.4 Ashraf~l lah Kaka r , AC/SDM 

who had produced the confessional statement of petitioner 

Nubammad Qas im'; "as examined on the closure of 

prosecution as well as defence evidence, as an 

addititmal witness, Thus it \,as iinper'i1tiv(! for. 

the trial court to question the petitioners about 

the incriminating circumstances broug'"t on record 

by himJespecially re garding the confessional statement. " 

He has vehemently contended that since the learned 

trial court, in recording conviction against the 

petitioners has primarily relied upon the confessional 

statement in question,therefore , under the-law, it was 

obligatory for the trial court to question the petitioners 

enabling them to explain tile Circumstances,br ough t on 
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recoi:d Dll,nlnst them ,1.lt P.W.4. liS" maintains that omission so 

lI!~de oy the trial ,court had ma.i:.erially pr.ejudiced the 

petiHoner,sin the.!r defe.nce rat;:l1e·t ntided 'thelilin thinking 

that the ccmfessional Iltatem.gnt iIf ,question, havil'!g :,'been 

brought 011 recor,d at a belated st.age, may not be read in 

eviden.ce against t,hem, anli that ,is why no explanation was, . , . 

offered by thein/in that regard. 

~. Mr. ~oor Nllhammad AC!1itkz,{li, Additional Adv.oca te-

Geile.rai B<lluchistan, hlivin~ been confronted with the 

propo-sit ion candidly conceded :tha t since P.H. 4 was exal!liiled 

by the p)"Qsectition after the clos'e of defence evidence 

therefol'c ',. in: ,all fairness.,. the, ,learn,ed trial court ought . ' 

to have re,-exam.i.ned the petitionets, under section 342 Cr .• P.C, 

thereby. affording tlleJ,n an OPllortunit,y to 'explain, thel.'r 

• 
p,osition especially with re~ard to thE' reco:rding of the, 

COflf~ssiollal stljtement. 

5 • N\Ji:withstanding the, fact that the learned 

Additional; Advocate General has nO.t contl1overted. the, 

'. 

cOntention raised by the learned counsel for th,e petitioners" 

I have gi.ven my anxious consideration to the' argument I 

&dV8nCcd on their behalf. 

It ,has. been re'p~atedlY laid down by' the superJor 

courts .tha t'comp.liance w·ith SeC tigI]. 3.42 of the Code of 
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i 

• 

Criminal Pro'cedureis e$se,ntial ill accordance wi th its , 

tenps and Q\!parture therefrom is not, permissible in law, 

if some prejudic! appears to have beel) caused to the 

accused. The use of word "shall 'I in lat"U!l: parl; of .sub-sec tion --. . , 

'I 
I (I) of section 342 implies that the provision in ~uestion 

i ,snot permissive butimperative.- Perusal o-f sectJon 342 ( 1 ) 

Cr.)'.C fl!rtheJ."' leads to the inference that the object of 

the examination of the accuseq is, to give him a (I' opportunity 

j] 
, of explaining the circumstances which m,..y tend to' criminate 

, him, or likely to :,nflueJlce 'mind of the judge in atri vine 

at a conc,lusion adverse to llim. Likewise, the addition Q[ 

the words '~for the purpose of enabling the accused ' to 

. : explain any Circumstances appearing in the evidence againsJ 

I l 
! !. 

: him" in section 342 (i) fur'ther s\lggests that examination of , 
!" ; 

i i 
: ~he ,accused under the .s.ection is not a mere' .t.ormal'i~y 
, i 

I but a must to enable the accused to explain any circumstance s 
I I 
~ ! 

i appeari.ng against him '.in the prosecution e vidence. To my 
. I , 
• 1 : 

, 
i niind, these words have been thoughtful:i.y inserted therein 

i to ensure that,. the principal ,contained ,', rr JtI(ticial Maxim 

:1 "Audi Alteram ~artem" IS fully complied with. 

ThougJ,1: in some cases it has been neld tl1at. an 

I error at o,mission "hich faIls within. the cat,egory of 



'" 
u a .~Jj li~ fit m~. dI~ Iil~R ,~1:4.:IF~P 

""' .. :. ~~ 

fIIJ~~lL~ :!l1lE ~ii! '\lIi~ l ~ Biflli'it)f}dhQl!L ~ ~Ma !ili!!i'j'$f~~~l!tm\! .• lt1'il 
I 

I,fl. q"T~T ~ m'4m lK~A 1t~~Ujj ~1 
• 

,ti~ ti~:lI ~ r •• ~ ~~~ .,lij 'tfb r;: 1'B~ :1.m em ~~ ~i • ~ 
~ 
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, 
:342 Cr.jP.C! inuElt , pre.cede the stagelfhen the . ,accused is 

'required/ ,tO! adduce evidence · in his defen<;:e. 

Consequently both ~h~ revisionpeti;i.tiohs 

are allpwe~~:'Tl1l!i:'iimilUgl1ed judgment~ dat.ed26, :8.1997 and 

are setl as:\.qe. ~ith cons,ent ; of 'the;pa.rpes,thepase is 

remanded : tq ·the" trial court for ' d~C:isionafre~h'; in 

lICCOrClance 'with . 'l aw; wit.h the direction to . examine . the 

accused persons again under section 342 Cr.p.t.They 

shall be' confronted' wHh -all the incr:imin!\tio,g 

~ircumst!\nces/E!.vl.dence which have/has) cOllIe : dn'«i'ecord 
j .,' _, :. " . ", : " ." ',h ' o , " '-' . , 

~hrough the" s til temen t of P. W. 4 . Ashrat'ullah • ' Thei'ea'fi:er 

1 they, . if de !t'ire , may al~o be perIJIi t ited ito<l'ead,.,exidence 

l iP thei.tl' deifence . ortoi, appear : tfiem~elvies:.a.s .5~their . q~n 

1 I 

~itness~s ih ' terms of section, 340( 2) . Cr; P. c: 

Parties iare directed to appear before the trial . court 

on 23.4;1999 . . The accused persons Fer~ relea.sed on 'bail 
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by this·court, which shall remain intact, till the 

decision of the case by the trial court. Whereafter, 

they shall be dealt with in accordance with law. 

Quetta, 25.3.1999. 
M.Akram/

(cu. il�A�!UsAF) 
JU GE 

(APPROVED FOR REPORTING) 

JUDGE
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